Abstract
Is Guantánamo Bay, Cuba, as one scholar has described it, an 'anomalous zone'?
1 In international legal terms, does Guantánamo Bay embody law's absence, suspension or withdrawal -a 'black hole', as the English Court of Appeal has stated?
2 Is it a space that international law 'proper' is yet to fill and should be implored to fill -a jurisdiction maintained before the law, against the law or in spite of the law? These are some of the questions with which I began the research from which this article emanates.
I commenced, too, with a sense of unease with the responses to these questions that may be elicited from the surrounding international legal literature. Implicit or explicit in most international legal writing on Guantánamo Bay is a sense that it represents an exceptional phenomenon that might be overcome by having international law scale the heights of the Bush administration's stonewalling. Guantánamo Bay's presence and persistence on the international legal scene, such accounts imply, may be understood as a singular, grotesque instance of law's breakdown -an insurgence of 'utter lawlessness' in the words of Lord Steyn of the House of Lords.
3 Of this, I am not so sure. By my reading, the plight of the Guantánamo Bay detainees is less an outcome of law's suspension or evisceration than of elaborate regulatory efforts by a range of legal authorities. The detention camps of Guantánamo Bay are above all works of legal representation and classification. They are spaces where law and liberal proceduralism speak and operate in excess. 4 This article will probe this intuition by examining law's efforts in constituting the jurisdictional order of the Guantánamo Bay Naval Base (and, more specifically, Camps Delta and America at that Base). It will consider, in particular, the claim that the jurisdictional order of Guantánamo Bay renders permanent a state of the exception, in the sense (derived from the work of Carl Schmitt) of a space that 'defies codification' and subjects its occupants to the unfettered exercise of sovereign discretion. 5 Such a claim has been put forward (usually without an express invocation of Schmitt) by a range of international legal commentators. 6 [ed] to shape society's understanding . . . to deflect the discourse of rights and thus make judges see, and treat, certain persons as outlaws, beyond the reach of the law and unworthy of even the most basic rights that law ordinarily accords human beings'; characterizing the military commissions convened at Guantánamo Bay as 'tribunals of exception'; and contending that 'the central premise of [US] executive policy' is that Guantánamo Bay is 'a space within which no rule of law obtains'): Gathii, 'Torture, Extraterritoriality, Terrorism, and International Law', 67 Albany L Rev (2003) 335, at 368 (arguing that 'territoriality -as used by the courts to summarily foreclose judicial intervention on behalf of the Guantanamo Bay detainees -is simply a façade for an anti-alien prejudice . . . ' and characterising Guantánamo Bay as an instance of 'the rule of law [having been] suspended').
also been famously put forward, with distinct and in many ways divergent implications, in the writings of Italian philosopher Giorgio Agamben. This article argues against that characterization, in both its legal scholarly and its Agamben-esque forms.
It will be contended here that understanding Guantánamo Bay as a domain of sovereign exception (and, as such, of political decision-making) in a Schmittian sense is a misnomer. Rather, Guantánamo Bay may be more cogently read as the jurisdictional outcome of exhaustive attempts to domesticate the political possibilities occasioned by the experience of exceptionalism -that is, of operating under circumstances not pre-codified by pre-existing norms. Far from emboldening sovereign and non-sovereign forms of political agency under conditions of radical doubt, the legal regime of Guantánamo Bay is dedicated to producing experiences of having no option, no doubt and no responsibility. Accordingly, in Schmittian terms, the contemporary legal phenomenon that is Guantánamo Bay may be read as a profoundly anti-exceptional legal artefact. The normative regime of Guantánamo Bay is one intensely antithetical to the forms of decisional experience contemplated by Schmitt in Political Theology and to modes of decisional responsibility articulated by other writers before and since. 7 It is by reason of its norm-producing effects in this respect, I would argue, that the legal regime of the Guantánamo Bay detention camps and its replication beyond Cuba merit interrogation and resistance.
Section 1 of this article will present a brief sketch of the jurisdictional order of the Guantánamo Bay Naval Base, as constructed primarily in the final decade of the 20th century and the early part of the 21st. Section 2 will examine the claims to exceptionalism made in respect of this order, first as those claims are circulating in international legal scholarship, and second as they have been advanced in Giorgio Agamben's writings. Section 3 will put forward a critique of these diagnoses (both international legal scholars' and Agamben's), advancing an argument that the legal order of Guantánamo Bay is noteworthy for its insistence upon constraining or avoiding experiences of the exceptional, rather than for its rendering permanent and allencompassing a sense of the exceptional. Finally, in Section 4, a further argument will be made for resistance to the necessitarian normative architecture of Guantánamo Bay through a re-invigoration of that sense of the exception that may be derived from the work of Carl Schmitt. This final argument will be predicated on a reading of the exception as a political experience that may be de-linked from notions of centralized, sovereign authority, reading Schmitt's decisionism away from Schmitt's fetishism of the state. 7 See, e.g., Derrida's discussion of responsibility as 'the injunction to respond . . . to respond to the other and answer for oneself before the other' and 'the experience of absolute decisions made outside of knowledge or given norms, made therefore through the very ordeal of the undecidable . . . exceed[ing] mastery and knowledge': J. Derrida, The Gift of Death (trans. David Wills, 1995), at 3, 5-6. See also Kierkegaard's meditation on the 'dreadful responsibility' borne by Abraham, 'being unable to make himself intelligible to others', not having any 'desire to show others the way': S. Kierkegaard, Fear and Trembling (trans. Alastair Hannay, 1985 Hannay, [1843 ), at 106-107.
The Legal Order of 'Anomaly'
Guantánamo Bay is a 45 square mile area of Cuba occupied by the United States pursuant to a perpetual lease agreement entered into in 1903. 8 Under that lease, the US obtained the right to use the area for coaling and naval operations. 9 The text of the lease agreement provides inter alia that 'the United States shall exercise complete jurisdiction and control over and within such areas' while reserving to Cuba 'ultimate sovereignty'.
10 Accordingly, since December 1903, Guantánamo Bay has been operated as a US naval base, its area closed to private use, access and navigation without US authorization. 11 The base maintains its own schools, power system, water supply and internal transportation system. 12 According to recent accounts, 'the base population has grown to 6,000, and . . . "in addition to McDonald's, there are now Pizza Hut, Subway and KFC [franchises]. Another gym is being built, and town houses, and a four-year college opens next month". . . The base commander describes it as "small-town America" '. 13 Having previously been dedicated wholly to military and related purposes, in the early 1990s this 'small town' was refashioned as a detention camp for those seeking asylum in the United States.
14 Between 1991 and 1996, more than 36,000 Haitian and more than 20,000 Cuban asylum-seekers were interned for varying periods in Guantánamo Bay, pursuant to US immigration policies of interdiction, administrative detention, off-shore processing and, wherever possible, repatriation.
15 Thereafter, other than short-term operations in 1996 and 1997, the migrant processing operation at Guantánamo Bay was wound down. In January 2002, however, shortly after initiating a military campaign in Afghanistan, the United States began transferring hundreds of persons captured during military operations in Afghanistan to Guantánamo Bay, where they The particular, tailored features of this regime have been justified, above all, by the detainees' unorthodox and peculiarly threatening status: hence the language of compound illegality. As 'unlawful combatants', Guantánamo Bay detainees are cast both beyond the pale of non-violent political discourse and beyond the legal bounds of warfare. Yet although the terminology applied to the Guantánamo Bay detainees implies an extra-legal status, these detainees have, since the outset, been the focus of painstaking work of legal classification. In a press briefing on 13 of law that seems tricky. Rather it is the possibility of encountering the yet-to-begoverned exception that seems difficult to contemplate.
The Claim to Exceptionalism
As framed by Carl Schmitt (primarily in his 1922 work, Political Theology), the exception is that domain within jurisprudence in which decision-making 'cannot be subsumed' by existing norms.
27 It is that space in which such norms are held open to suspension or transformation, and where programs of norm-implementation and norm-compliance cease to govern action and decision-making. Accordingly, the exception is synonymous with the attempt to exercise momentarily decisive agency or, as Schmitt put it, 'principally unlimited authority'.
28 I will argue in Section 3 of this article that it is precisely this sort of agency that the legal regime of Guantánamo Bay is designed to negate.
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To many commentators, however, the extraordinary procedural characteristics of the three primary legal institutions installed at Guantánamo Bay render the Guantánamo Bay Naval Base effectively 'a prison outside the law' (to quote the petitioners in Rasul v Bush) 30 or at least outside the pre-existing order of legality. 33 Following is an overview and brief analysis of such claims to exceptionalism made in respect of Guantánamo Bay, first in prevailing international legal scholarship, and second in the work of Giorgio Agamben.
A Appeals to the Exception in International Legal Scholarship
As indicated by the foregoing remarks, the exceptional status of Guantánamo Bay Naval Base has been a recurring theme of legal critiques of the internment, trial and interrogation practices that have been put into effect there. 34 In international legal literature, development of this theme typically entails a two-part discursive move. First, the regime of the Guantánamo Bay Naval Base is isolated and distanced from the ambit of routine legality. By expressly disavowing the entitlement of detainees to certain due process guarantees enshrined in international law and US constitutional law, the US executive has, it is said, sought to create an abomination: a 'legal no man's land'; 35 a place 'beyond the rule of law'. 36 The current US administration, such accounts report, 'want[s] its own exceptional "rights-free zone" on Guantánamo'. 37 Next, this severance of Guantánamo Bay from the prevailing legal order -or the normative emptying out of this jurisdiction, ostensibly to make way for the politicalis identified per se as a critical source of concern. As one scholar has observed, '[h]uman rights law abhors a vacuum'. 40 Horror is directed as much towards the apparent refutation of law's claim to completeness as it is towards the perceived effects of this, namely, the inability to subject detainees' indefinite detention, torture and degradation to third party question or constraint. Thus, Professor Jordan Paust has insisted 'under international law, no locale is immune from the reach of relevant international law'. 'Despite claims that certain persons, including "enemy combatants" or so-called "unlawful combatants," have no rights', he continued, 'no human being is without protection under international law . . . in every circumstance, every human being has some forms of protection under human rights law'. 41 The notion of a domain from which law has withdrawn (or where it has been forced into exile) is thus first generated as a definitive diagnosis of the Guantánamo Bay 'problem', then cast as intolerable. The encounter with this prospect has, in turn, occasioned two main types of response, each dedicated to affirming the comprehensiveness of the systemic order of national-international legality.
One response among legal critics has been to appeal to a variety of legal institutions to subject the Guantánamo Bay Naval Base to their purview, under the rubric of existing law and institutional procedures. Thus, while Professors Katyal and Tribe advocate congressional action within the US, international lawyers and others have instigated litigation and complaint procedures in a wide range of settings, from the US and UK courts to the Inter-American Commission on Human Rights and the United Nations' Working Group on Arbitrary Detention. 42 Others, like Paust above, have turned to the law review as a forum in which to avow the breadth of international law's reach and the pertinence and inviolability of its precepts. 43 A second approach has been to insist upon the necessity of reshaping the law to fit the ostensibly novel phenomena thrown up by the events of 11 September 2001, including the demand for indefinite detention of those suspected of terrorist allegiances. Amann, supra note 6, at 315. This too is based upon the invocation of emergency or exceptional circumstances, albeit to a very different end. 'Terrorist attacks', US constitutional law scholar Bruce Ackerman has written, 'will be a recurring part of our future. The balance of technology has shifted . . . [and] we urgently require new constitutional concepts to deal with the protection of civil liberties. Otherwise, a downward cycle threatens'. Ackerman goes on to propose 'a newly fashioned emergency regime' so as to permit 'short-term emergency measures [,] 
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Oren Gross has likewise announced, quoting Fred Schauer, that 'the exception is no longer invisible'. Recent confrontations with 'acute exigency' have, according to Gross, demanded that law be reformulated in profound ways. 'Taken together, the panoply of counterterrorism measures put in place since September 11th has created', he writes, ' "an alternate system of justice" aimed at dealing with suspected terrorists'. 45 Gross, however, diverges from Ackerman in the following significant respect. Although, according to Gross, '[s]eparation between normalcy and emergency along geographic lines has once again been resorted to' and 'the anomalous nature of Guantánamo . . . has been invoked once again', those juridical mechanisms designed to keep emergency and normalcy separate have, in Gross' view, repeatedly broken down.
46 '[T]he exception has merged with the rule', in Gross' account, such that 'belief in our ability to separate emergency from normalcy . . . is misguided and dangerous'.
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Gross nevertheless reaffirms the necessity and tenability of just such a distinction when he argues for the imperative of 'going outside the legal order' in order to tackle 'extremely grave national dangers and threats'. 48 While purporting to reject a normalcy-emergency distinction, Gross reinstates it in the form of a division between, on the one hand, 'extremely grave . . . dangers' such as require 'extra-legal' adventures and, on the other, conditions under which such adventures are not justifiable. Coming full circle, Gross argues that accommodating such extra-legal adventures will serve the ultimate goal of 'preserv[ing] enduring fidelity to the law' by fostering a combination of frank political self-explanation on the part of government officials, open and informed public deliberation, and robust individual rights protection on the part of courts in all but the overt extra-legal case. Gross, supra note 45, at 1097. 49 
Ibid.
Among international lawyers, as opposed to US constitutional lawyers, reform discussions tracing their impetus to exigency have tended to focus on the question of international humanitarian law's possible obsolescence. 50 On the whole, however, international lawyers seem reluctant to engage in the sort of thought experiments in which Ackerman and Gross trade, that is, to entertain the prospect of international law's wholesale reconfiguration to accommodate the apparent exigencies of recent times.
Regardless of the divergence in proposals that have emerged (or not) from the foregoing writings, these legal scholarly characterizations of Guantánamo Bay overwhelmingly rely on the archetype of the exception, taking a separation from normalcy and an apparent play-off between legal and political power as their starting points. 51 In almost all of the preceding accounts, both the configuration of Guantánamo Bay as a detention camp, and the violence that has accompanied this, are imagined as nonlegal or quasi-legal phenomena. The encounter with such phenomena, moreover, is understood to necessitate some effort of conquest or accommodation on the part of law and lawyers, so as to close the circle of legal systematicity once more. But for efforts in this respect, they -law and lawyers -are imagined to stand well apart from the events under way at the Guantánamo Bay Naval Base, and (with a few significant exceptions, namely those who have advised the Bush administration) to remain exempt from responsibility for conditions there. It is this set of assumptions with which I will take issue in Section 3 of this article, after first discussing the further theorization of the exception, and its relationship to the detention camp, in the work of Giorgio Agamben.
B Giorgio Agamben and the State of the Exception
Giorgio Agamben has argued that the Military Order of November 2001 (by which the indefinite detention and trial of alleged enemy combatants at Guantánamo Bay was authorized) 'produced a legally unnamable and unclassifiable being' in the person of the detainee. 52 This rendered each detainee 'the object of a pure de facto See Gross, supra note 45, for discussion of the prevalence of an assumption that emergency may be separated from normality in legal scholarship. As noted above, such a separation continues to operate in Gross' account (notwithstanding his apparent dismissal of the emergency-normality distinction), in so far as Gross' extra-legal measures model presumes a capacity to distinguish the case that occasions a foray into extra-legal measures from the case that does not. rule', subject to 'a detention . . . entirely removed from the law'. 53 According to Agamben, this embodies a juridical phenomenon -the 'state of exception -that arose historically from the merging of two precepts: the extension of military power into the civil sphere (under the rubric of a state of siege) and the suspension of constitutional norms protecting individual liberties by governmental decree. 54 This merger, Agamben characterizes as bringing into being a 'kenomatic space, an emptiness of law' 55 in which the sovereign affirms its authoritative locus within the legal order by acting to suspend the law altogether. 56 As such, it is expressive of a 'dominant paradigm of government in contemporary politics'.
57 '[US President George W.] Bush', Agamben claims, 'is attempting to produce a situation in which the emergency becomes the rule, and the very distinction between peace and war . . . becomes impossible'. 58 Unlike the commentators cited in the preceding section, Agamben is at pains to point out that this 'state of exception' is neither removed from the legal order, nor creates 'a special kind of law'. Rather, it 'defines law's threshold or limit concept'. 59 Agamben maintains that the 'state of exception' is juridical in form and effect -a vital scene for the development and deployment of governmental techniques of rule. Within the juridical order, the state of exception is said to embody an emptiness of law, 'a space devoid of law, a zone of anomie in which all legal determinations . . . are deactivated'. 60 More precisely, the state of exception is 'neither external nor internal to the juridical order'; it is rather a 'zone of indifference, where inside and outside do not exclude each other but rather blur with each other'.
61 In Agamben's account, law 'employs the exception . . . as its original means of referring to and encompassing life' 53 Agamben, supra note 52, at 4. 54 Ibid., at 5. 55 Ibid., at 6, 48. See 'kenosis' in Oxford English Dictionary (2nd edn., 1989), 'Theol. [a. Gr. kénwsij an emptying, f. kenóein to empty, with reference to Phil. ii. 7 autòn kénwse 'emptied himself']. The self-renunciation of the divine nature, at least in part, by Christ in the incarnation'. 56 Agamben, supra note 52, at 35 ('The sovereign, who can decide on the state of exception, guarantees its anchorage to the juridical order'). 57 Ibid., at 2. See also at 6-7, 14. Judith Butler argues in somewhat similar terms that 'the new war prison constitutes a form of governmentality that considers itself its own justification and seeks to extend that self-justificatory form of sovereignty through animating and deploying the extra-legal dimension of governmentality': Butler, 'Indefinite Detention' in her Precarious Life: The Powers of Mourning and Violence (2004), at 50-100, 98. While justice cannot be done to Butler's argument in the space of a footnote, I regard her characterization of the 'lawlessness' of Guantánamo Bay as overestimating the determinacy of 'a [judicial] judgment . . . supported by evidence' and underestimating the extent to which the acts of 'deeming' that she regards as characteristic of the Guantánamo Bay regime are routine within a liberal legal order. 58 Agamben, supra note 52, at 22. 59 Ibid., at 4. 60 Ibid., at 50. 61 Ibid., at 23. Cf. Schmitt, supra note 5, at 7 ('Although [the sovereign] stands outside the normally valid legal system, he nevertheless belongs to it, for it is he who must decide whether the constitution needs to be suspended in its entirety'), and at 12-13 ('[T]he norm is destroyed in the exception. The exception remains, nevertheless, accessible to jurisprudence because both elements, the norm as well as the decision, remain within the framework of the juristic'). so as to 'bind[ ] and, at the same time, abandon[ ] the living being to law'. 62 Law binds itself to 'bare life' -zo3 or biological life as such -in the space of the exception, whereby every outside, every limit of life and every possibility of transgression comes to be included within the purview of 'a new juridico-political paradigm'.
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Of the November 2001 Military Order, Agamben observes that 'it radically erases any legal status of the individual' by reason of the detainees held thereunder enjoying neither 'the status of POWs as defined by the Geneva Conventions' nor 'the status of persons charged with a crime according to American laws'. 64 Accordingly, Agamben declares the operations at Guantánamo Bay 'de facto proceedings, which are in themselves extra-or antijuridical' but which have nonetheless 'pass[ed] over into law' such that 'juridical norms blur with mere fact'. 65 Agamben thus endorses, albeit in his own distinct terms, the claim that much of the legal scholarship surrounding Guantánamo Bay makes: that this jurisdiction represents a special, original case within the juridical order: 'a zone of indistinction in which fact and law coincide'. 66 In so doing, Agamben implies the existence, or preexistence, of a juridical zone -a space of non-exceptional character -in which fact and law do not coalesce; a secondary sphere in which maintaining 'the very distinction between peace and war' is or was possible. Agamben's discussion of the 'nourish[ment]' 67 that the exception affords law suggests some other domain where, but for the exception, law might hold back (or be held back) from its voracious colonization of the preconditions of life and of politics ('the normal situation'). 68 Following the work of Duncan Kennedy and other legal scholars, however, one may read the juridical deployment of fact/law, peace/war, detainee/prisoner of war, law/politics, law/life 'argument-bites' as one of those operations by which 'legal arguers generate the experience of necessity'. 69 Read according to Kennedy One might question too Agamben's assertion that the Guantánamo Bay detainees have been stripped of legal status, and thereby of all but bare life. 76 Law frequently declares (indeed celebrates) a dearth of the normative where critical scrutiny discloses a hyper-regulatory abundance. Consider the rhetoric of the 'free market'. The legal emptiness of the market is declared repeatedly and used to justify the erosion or suppression of regulatory initiatives pertaining to consumer protection, workers' rights and environmental standards. 77 At the same time, laws and rules of many sorts -securities laws, antitrust laws, contract laws, accounting standards, etc. -proliferate unabated in the very same space. 78 In a comparable way, the records surrounding 71 Kennedy, supra note 69, at 319 ('I make no general assertion that law is always indeterminate, or that it is always possible to argue both sides of a question . . . as a matter of fact, it is not always possible to argue both sides').
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On the contrary, Agamben's account has 'worked' to the extent of gaining extraordinary purchase in legal, political, and activist literature. It must be acknowledged, nevertheless, that Agamben shows some awareness of these operations: see Agamben, supra note 52, at 35 ('Schmitt's theory of the state of exception proceeds by establishing within the body of the law a series of caesurae and divisions whose ends do not quite meet, but which, by means of their articulation and opposition, allow the machine of law to function').
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Ibid., at 325-326. 75 Ibid., at 1 (lamenting that 'there is still no theory of the state of exception in public law') and at 88 (observing that '[p]olitics has suffered a lasting eclipse because it has been contaminated by law' and suggesting that 'only beginning from the space thus opened will it be possible to pose the question of a possible use of law after the deactivation of the device that, in the state of exception, tied [law] to life [and violence]').
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Ibid., at 3. See also Rauff, supra note 52. Guantánamo Bay suggest that the interactions of detainee and detainer in that jurisdiction are experienced as almost entirely pre-codified by the dictates of legal status.
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It is by this means, rather than, as Agamben has suggested, through 'obliterat[ion] and contradict[ion]' of the normative aspect of law, that governmental violence is being effected, or so it will be argued in Section 3 of this article.
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By focusing, at the outset, on the 'abandoned' being of the detainee in isolation (a humanitarian rather than a political impulse), 81 Agamben neglects the particular, precarious experience of deciding that remains central to Schmitt's theory of the exception. For Schmitt, on whose work Agamben purports to draw, 82 the exception 'cannot be circumscribed factually and made to conform to a preformed law'. 83 The decision on and in the exception cannot, accordingly, be derived from the content of any code or norm, nor can responsibility for its taking be deflected; it is 'a decision in the true sense of the word'. 84 Agamben likewise maintains that the sovereign decision that occurs in the space of the exception -President Bush's decision in relation to Guantánamo Bay, as he casts it at one instance 85 -'is the position of an undecidable'. 86 The 'necessity' triggering a state of the exception, Agamben writes, 'ultimately come[s] down to a decision, but that on which it decides is, in truth, something undecidable in fact or law'. 87 The law remains in force in the state of exception, Agamben maintains, but 'the normative aspect of law' is 'obliterated'.
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Yet Agamben's characterization of the state of exception amounts, in effect, to an insistence upon the historical and theoretical pre-codification of the decision thereon -pre-codification that negates its exceptionalism in Schmittian terms. Tracing a number of historical and etymological lineages, Agamben declares these to have culminated in an 'extreme phase of the separation of the rights of man from the rights of Agamben has acknowledged the proliferation of regulation in spaces of apparent emptiness. See Rauff, supra note 52, at paras. [19] and [11] , in which Agamben responded to the question 'But do we not also observe, at the same time, the enlargement of the whole legal system and a tremendous increase in legal regulation?', as follows: '[B]oth elements of the system coexist with one another, and . . . they both are driven to the extreme, so much so, that they seem at the end to fall apart. Today we see how a maximum of anomy [sic] and disorder can perfectly coexist with a maximum of legislation': 79 See infra notes 100 to 107 and related text.
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Contra Agamben, supra note 52, at 87 ('[T]he state of exception has today reached its maximum worldwide deployment. The normative aspect of law can thus be obliterated and contradicted with impunity by a governmental violence that -while ignoring international law externally and producing a permanent state of exception internally -nevertheless still claims to be applying the law').
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On the notion of abandonment, see Agamben, supra note 63, at 58-60, 110-111. On the separation between humanitarianism and politics -between the life of 'man' and the life of the citizen -see Agamben, supra note 63, at 126-135. 82 See, e.g., Agamben, supra note 52, at 23-24. 83 Schmitt, supra note 5, at 6. 84 
Ibid.
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See supra note 58 and related text. 86 Agamben, supra note 63, at 27. See also Agamben, supra note 52, at 29-30. 87 Ibid., at 30. 88 Ibid., at 31, 36-38, 40, 87. the citizen', 89 such that 'the state of exception has today reached its maximum worldwide deployment'. 90 On one hand, Agamben declares the Military Order of November 2001 to have created a compulsion to decide upon the undecidable. On the other, he characterizes the space of that decision (and of detainee-detainer interaction) so as to suggest that its dynamics have been pre-codified and rendered 'permanent' by the onward march of history and language. 91 Agamben imagines the camp (and the detention camps at Guantánamo Bay, specifically) 92 as 'the structure in which the state of the exception -the possibility of deciding on which founds sovereign power -is realized normally'. 93 From this 'extreme phase', Agamben would lead his readers in 'clear[ing] the way for a longoverdue renewal of categories in the service of a politics in which bare life is no longer separated and excepted, either in the state order or in the figure of human rights '. 94 What is this if not a (partially) pre-codified program, or at least a call for compliance and implementation? What is this if not an affirmation of the norm in the sense of an 'attempt to spell out in detail the case in which law suspends itself'? 95 Agamben would nevertheless have us believe that the telos of his account runs in a contrary direction:
Of course, the task at hand is not to bring the state of exception back within its spatially and temporally defined boundaries in order to reaffirm the primacy of a norm and of rights that are themselves ultimately grounded in it . . . To live in the state of exception means . . . ceaselessly to try to interrupt the working of the machine that is leading the West toward global civil war.
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The Order of Exceptionalism and the Annihilation of the Exception
In arguing against Agamben and others that the experience of the exception anticipated by Schmitt is in retreat at the Guantánamo Bay Naval Base, it is important to acknowledge the extent to which the legal order of Guantánamo Bay often looks and sounds like a domain operating as one of 'pure' sovereign discretion and thus 89 Agamben, supra note 63, at 133. 90 Agamben, supra note 52, at 87. 91 See, e.g., ibid., at 6 ('since "the state of exception . . . has become the rule" . . . it . . . lets its own nature as the constitutive paradigm of the juridical order come to light', quoting Benjamin, 'über den Begriff der Geschichte', in R. Tiedemann and H. Schweppenhäuser, Gesammelte Schriften (1942), i, pt. 2, at 697), at 9 ('the state of exception has by now become the rule', citing C. L. Rossiter, Constitutional Dictatorship: Crisis Government in the Modern Democracies (1948), at 313) and at 32 (reporting that the 'paradigm' of the state of exception described by Schmitt 'has today reached its full development'). 92 Ibid., at 3. Notwithstanding his specific reference to the Nov. 2001 Military Order and the jurisdiction established thereby, Agamben maintains that 'we find ourselves virtually in the presence of a camp every time such a structure [the materialization of the state of exception] is created . . . whatever its denomination and specific topography': see Agamben, supra note 63, at 174. 93 See ibid., at 170. 94 Ibid., at 134. 95 Schmitt, supra note 5, at 13, 14. 96 Agamben, supra note 52, at 87. exceptionalism. Lawyers for the US Justice Department have asserted that the US President has unlimited discretion to determine the appropriate means for interrogating enemy combatants detained at Guantánamo Bay and elsewhere. 97 Likewise, counsel for the US Government contended, before the US Supreme Court, that '[a] commander's wartime determination that an individual is an enemy combatant is a quintessentially military judgment, representing a core exercise of the Commander-in-Chief authority'. 98 By assuming the affect of exceptionalism, the normative order of Guantánamo Bay has soaked up critical energies with considerable effectiveness, for it is the exception that rings liberal alarm bells. Accordingly, the focus falls on less than 600 persons being abused in Cuba, rather than upon the millions subjected to endemic sexual, physical and substance abuse in prisons across the democratic world. In a similar way, attention is captured by the violation of rights of asylum-seekers, rather than by the over-representation of immigrants in the most informal and vulnerable sectors of the contemporary economy. 99 For detention decisions taken at Guantánamo Bay to correspond to Schmitt's understanding of the exception, however, '[t]he precondition as well as the content of jurisdictional competence in such a case must necessarily be unlimited'. 'From the liberal constitutional point if view', Schmitt wrote, 'there would be no jurisdictional competence at all. The most guidance the constitution can provide is to indicate who can act in such a case. ' 100 Yet in respect of Guantánamo Bay, both the content and competence of the US executive is repeatedly cast as pre-codified in presidential and governmental statements. At times, the 'code' is said to be that of 'freedom', 'democracy' or 'justice'.
At other times, it is that of God. 102 On still further occasions, constitutional norms are invoked to frame a decision. 103 The acts of the would-be sovereign, in each case, are characterized by repeated references to some higher source of competence and direction, overt deference to a pre-determined programme in the course of implementation, and insistence upon the conduit or vessel-like status of executive authority.
A little lower down the hierarchy, Secretary of the Navy Gordon England, speaking about the annual administrative review process at a press briefing on 23 June 2004, conceded: '[T]here's no question there's judgment involved. I doubt if many of these are black and white cases. I would expect most are going to be gray'. When pressed to define his role in the process, he confirmed that he was the one to make the final decision regarding release, transfer or continued detention in respect of each detainee, in the wake of an Administrative Review Board assessment. 'I operate and oversee, organise the process, and I also make the ultimate decision', he stated. From expressing the decision he would be taking in personal, case-specific terms, Secretary England thus moved rapidly into the mode of generalization, depersonalization and necessity. 'His' decision became 'the' decision of the reasonable person, made not to assess the individual detainee's responsibility, but rather to assess his or her proximity to a generalized 'threat to America'.
Such an approach is also discernible in the Military Order issued by President Bush in 2001, pursuant to which the Military Commissions were convened before which Guantánamo Bay detainees were, until their suspension in November 2004, in the process of being tried. The 'findings' upon which the jurisdiction created by that order is predicated cast the steps taken thereby as inexorable reactions to a state of affairs of immeasurable proportions and persistent duration. Attacks by international terrorists are said to have 'created a state of armed conflict that requires the use of the United States Armed Forces'. 106 Likewise, it is said to be 'necessary for individuals subject to [the] order . . . to be detained', just as the issuance of the order itself is stated to be 'necessary to meet the emergency'. 107 Although expressed in terms of 'an extraordinary emergency', this order frames the Presidential decisions embodied in its text as matters of exigency -in other words, as non-decisions -dictated by a 'state of armed conflict'. The only acknowledgement of discretion is buried in the final paragraph of the order's 'findings', where the President is said to have 'determined that an extraordinary emergency exists for national defense purposes'. The exercise of sovereign discretion is, accordingly, cast as a derivative matter: a question of classification after the fact.
One could, of course, read these claims as exercises in public relations, designed to cloak the deployment of unfettered sovereign power in the guise of liberal proceduralism. Yet regardless of how one might characterize the 'real' intent behind the military mandates governing Guantánamo Bay, the experience of decision-making reported by figures such as Secretary England seems, to a significant degree, to be one of deferral and disavowal -as though his job were more a matter of implementation than decision. Speaking of the determination, by the Combatant Status Review Tribunal, that one of the first 30 detainees to be heard by the Tribunal was not, in fact, an 'enemy combatant', Secretary England explained: '[I]n this case we -we set up a process, we're following that process, we're looking at all the data . . . Determinations were made he was an enemy combatant. We now have set up another process; more data is available. Time has gone by . . . I believe the process is doing what we asked the process to do, which is to look at the data as unbiased as you can, from a reasonable person point of view . . . and I believe the process is working . . . ' 108 This is not the language of Schmittian exceptionalism. Rather, it is suggestive of efforts to construct a series of normatively airtight spaces in which the prospect of agonizing over an impossible decision may be delimited and, wherever possible, avoided. As such, the jurisdiction created at Guantánamo Bay is constituted, in Schmittian terms, in the liberal register of the norm (indeed, an overdetermined version thereof).
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This brings me to my final point, which is to sketch a reading of Schmitt whereby the experience of exceptional decisionism that his work evokes may be de-linked from the notion of self-founding, all-encompassing sovereignty and, as such, deployed against the centralization of political authority. I wish to suggest, moreover, that the political possibilities attendant upon such a de-frocked, wayward sense of the exceptional are ripe for reinvigoration in resistance to the initiatives being undertaken at Guantánamo Bay. The legally sanctioned, indefinite detention of persons at Guantánamo Bay might be countered not through a return to the normative, but through an insistence upon the prevalence of the exception in these terms.
Of the Exception, the Decision and Resistance
When Schmitt wrote of the 'independent meaning of the decision', he rejected the assumption (attributed to Robert von Mohl) 'that a decision in the legal sense must be derived entirely from the content of a norm'. Likewise, as noted above, Schmitt observed that the exception occasioning a decision 'cannot be circumscribed factually and made to conform to a preformed law'. 110 He went on, nevertheless, to attempt to do precisely this. Envisaging the jurisdictional competence exercised in the decisional space of the exception as 'necessarily unlimited' and insisting on its correspondence with an absolute, indivisible sovereignty, Schmitt himself sought to anchor the exception to a preformed law of political order. 111 Accordingly, the prospect of sovereignty operating as 'a play between two [or more] parties' was, in Schmitt's assessment 'contrary to all reason and all law'. 112 'The law' in this context seemingly referred to some predetermined mandate higher than the law of liberal constitutionalism that would, according to Schmitt's account, always be susceptible to suspension by the sovereign.
Schmitt's resistance to the diffusion of decisional power on the exception was undoubtedly bound up with his critique of the pluralism of the Weimar Republic and his hopes for a state order beyond it. 113 Yet one need not follow the suggestive perplexities of Schmitt's exception down his particular centralizing route. Instead one could identify the absence of precodification characteristic of the exception with immersion in the contingencies of the social and the ubiquity of power. Far from circumscribing the exception, acknowledgement of the immersion of decision-making in the social, and thus the impossibility of a sovereign state retaining a monopoly on decision, allows the exception to retain its exceptional character. Schmitt himself acknowledged this when he wrote: '[T]here is no irresistible highest or greatest power that operates according to the certainty of natural law'. 114 cannot be derived from the mere legal quality of a maxim'. 116 Were authority to decide on the exception already known to be monopolized, then the exception would no longer embody 'the power of real life [to] break[ ] through the crust of a mechanism that has become torpid by repetition': that is, the crust of acceptance of the norm or, what Kierkegaard termed 'comfortable superficiality'. 117 Schmitt's exception, accordingly, evokes a political experience that is amenable to delinking from Schmitt's fetishism of the state. The exception, in this sense, arises from the vertiginous combination of, on one hand, responsibility assumed and, on the other, faith in one's determinative authority and autonomy relinquished. In this mode, I believe, it offers scope for interruption of the normative order of Guantánamo Bay.
To delink the experience of deciding on/in the exception from the sovereign state is not to deny Schmitt's claim that such a decision entails (indeed, derives its political character from) an effect of 'group[ing] . . . according to friend and enemy'; that is, that every decision involves a would-be exclusion. 118 Nor is it to configure the state as 'an association that competes with other associations', the sort of pluralism targeted by Schmitt in The Concept of the Political. 119 Rather, it is to argue that Schmitt's decisionism is not necessarily contingent upon an insistence upon the state's (or any selfsustaining sovereign's) monopolization of all political decisions (that is, decisions in/ on the exception). 120 Nor, for that matter, is it contingent upon any theorization of the structure of the political order per se (whatever Schmitt might say). 121 Rather, it is possible to conceive -indeed, proceeding from Schmitt's open characterization of the exception, 122 it is almost impossible not to conceive -as both political and exceptional a much broader range of decisions, approached by or among a much broader range of agents, aggregations or arrogations, than those which Schmitt entertained as such. 
Conclusion
International lawyers' and activists' appeals to the Geneva Conventions 124 and the appeals by legal theorists, activists and commentators to the work of Giorgio Agamben 125 both lay claim to the juridical phenomenon of Guantánamo Bay by way of invoking a code and seeking to follow that code to an exit point and/or a point of origination. The foregoing critique has been directed against this particular invocation of Agamben's work, and its relationship to prevailing invocations of international law, rather than to that work or that law as such (amenable, as it is, to many readings that would defy the accounts presented above). In so far as it pursues this end, the effect of such commentary is to compound efforts to curtail the experience of deciding on/in the exception -efforts that are already well under way at Guantánamo Bay. For notwithstanding all the liberal heartache that they provoke, the law and legal institutions of Guantánamo Bay are working to negate the exception in tandem with, rather than in opposition to, what Schmitt identified as '[t]he tendency of liberal constitutionalism to regulate the exception as precisely as possible'. 126 To corrode the experience of the exception in this way is to eviscerate the experience of politics as Schmitt characterized it. That is, it is to lose or avoid the experience of deciding in circumstances where no person or rule offers assurance that the decision that one takes will be the right one or, indeed, whether one does in fact exert the decisive authority that one envisages oneself to hold. The exception poses, as Schmitt observed, 'a case of extreme peril' because it permits both righteousness and self-knowledge to be placed at risk; because the decision taken remains 'independent of the correctness of its content'. 127 Notwithstanding all the talk of threats that surrounds Guantánamo Bay, it is this sense of peril that is lacking within its legal order. Moreover, it may be, in part, the absence of such a risk that contributes to the strange assurance with which Secretary England announces, as he did at a press briefing on 8 September, 'we have a lot of very bad people' in detention at Guantánamo Bay.
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It is, therefore, to a renewed sense of the exception and the decision that 'emanates from nothingness' 129 within law, rather than to a vehement insistence upon the norm, that I suggest turning in order to raise doubts about the work of Secretary Rumsfeld, Secretary England and the other 'good' people of Guantánamo Bay. By understanding Guantánamo Bay as a legal order dedicated to the annihilation or codification of the exception, we may come to appreciate the scope for political action within such a juristic zone. Recognizing in herself or himself Schmitt's exceptional decision-maker, the functionary implementing a programme might come to experience that programme as a field of decisional possibility and impossibility, with all the danger and difference that that implies. It is precisely this experience that critics of the Guantánamo Bay programme might strive to evoke in Secretary England and in the other officials upon whose concrete decisions that programme depends, as well as in the audiences with which they -critics and officials alike -perpetually dance.
